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A type of trust products created by using the “income right” as trust 
property has emerged in the market.  The authors will discuss the legal 
nature of the “income right” and the legal feasibility of using it as trust 
property when creating trust products.   
 
Analysis on the Legal Nature of “Income Right” 

 
Two types of trust products are created by turning the “income right” 
into trust property: equity income right-based trust products and special 
asset income right-based trust products.   
 
Firstly, regardless of whether the right of income from equity or right of 
income from special asset income is involved, the said right does not 
amount to ownership right.  Under the Real Right Law, ownership 
involves the right to possess, utilize, seek profit from and dispose of a 
realty or chattel1.  The right to seek profit from a realty or chattel is an 
inherent right in the ownership, but it does not mean that this right may 
be assigned separately.   
 
Secondly, under the Company Law,2 the right to benefit from assets of a 
company by its shareholders is considered part of shareholders’ rights.  
If the shareholder’s rights are divided into self-profit rights and 
common-profit rights, based on the equity and purpose of an equity 
exercise, the right to benefit from assets by shareholders should fall 
under the self-profit right.  Due to the identity attribute of equity, it is 
still disputed whether the right of shareholders to benefit from assets can 
be assigned separately.3  Meanwhile, under the Company Law, the 
shareholders recorded in the roster of shareholders may claim and 
exercise the rights of shareholders on the strength of the roster of 
shareholders.4  Therefore, the equity income right in the trust product is 
not a right of shareholders to benefit from assets as a self-profit right in 
the common sense.   
 
To sum up, we believe that the income right mentioned here can be seen 
as a future creditor’s right.  Some scholars believe that a future 
creditor’s right should include: (1) the creditor’s right with a starting 
term which
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has not yet occurred; (2) the creditor’s right with termination conditions which have not yet occurred, that is, 
such a creditor’s right has been established but not yet taken effect and it will become a real creditor’s right only 
when specific facts occur; (3) the creditor’s right which has not yet occurred due to lack of certain facts but the 
basic legal relationship has been established; (4) the creditor’s right which has not yet occurred with only factual 
relationship but any legal relationship.  In the narrow sense, the future creditor’s right refers only to the 
circumstance in Item (4), which is called a pure future creditor’s right.  In the income right-based trust legal 
relationship, the principal entrusts his income right to the trustee (i.e. the trust company) who will manage or 
dispose of such income right in his own name according to the principal’s intention and for the interest or special 
purpose of the beneficiary.  We believe that when the trust relationship is established, the income right is more 
like an unreal creditor’s right, i.e. a creditor’s right in the nature of a future creditor’s right.   
 
From another point of view, as a trust property is transferable by its nature, it should be able to be transferred and 
entrusted by the principal to the trustee as a property right, i.e. all the properties that are transferable are likely to 
become trust properties.  Generally, the scope of trust properties includes chattels, real properties, real right, 
creditor’s right, intellectual property right, stock, creditor’s right, etc.  In this case, the legal nature of the 
income right is closer to a creditor’s right.   
 
Legal Feasibility of “Income Right” as Trust Property  
 
The trust property of the principal, by its nature, is characterized by its activity, certainty and transferability.   
 

 Activity 
 

The income right is an active property.  An active property is a property or property right that can actually 
increase the property rights or prospect interests of the right holder.  Although the return on equity varies 
with a company’s business decisions and profit status, the shareholders will either obtain income or obtain 
no income, without being liable for the holding of their shares.   

 
 Transferability 

 
The issue of transferability has been mentioned above.  As the income right is a property right, the right 
holder may realize the property value through a transfer of such property.  Currently, there is no explicit 
provision concerning future creditor’s right or the transfer of future creditor’s right under the Chinese laws 
and legislations, but it can be seen from the system of mortgage of maximum amount in the Guarantee Law 
that legislators’ attitude to the future creditor’s right is positive.5   

 
 Certainty  

 
With regard to the traditional trust legal theory, the future creditor’s right might not necessarily occur in the 
future, or the amount of money is unlikely to be determined even if it occurs, thus it is generally accepted 
that the future creditor’s right fails to fulfill the essential condition for the certainty of trust properties.6  
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We believe that although the income right is merely a future creditor’s right or unreal creditor’s right in 
creating a trust, if relevant factors for the occurrence of the future creditor’s right and possibility of realizing 
such right can be clarified in the trust document, including (but not limited to) relevant asset, debtor, type of 
contract, scope and method of collection relating to the future creditor’s right and so on, it can be deemed 
that the trust property is determined in practice.   

 

Advice and Expectations 
 
In view of the accelerating development of the financial market, it seems rather conservative to deny the 
feasibility of the future creditor’s right as a trust property due to its uncertainty in general.  However, to 
maintain the security of market transactions and protect the rights and interests of third parties, it seems a 
complete set of supporting systems is necessary.  Currently, China’s income right-based trust products are those 
with the income right as the subject matter of a trust investment.  We believe that, with the continuous 
development of the trust industry, more trust products with the income right as a trust property will emerge in the 
market.  China should refer to the operating modes of foreign asset securitization to develop its asset 
securitization business so that the creditor’s right transferred by sponsors to a special purpose trust (SPT) may 
include both a real creditor’s right and a future creditor’s right.  It is suggested that while improving relevant 
trust laws and provisions, legislators should consider formulating more specific legislation, establishing a 
complete set of supporting systems, providing more specific provisions and guidance with respect to possible 
problems encountered in practice (such as creating a trust with a future creditor’s right).   
 
 
 
 
 
 
 
 
                           
1. Under Article 39 of the Real Right Law of the People’s Republic of China, the owner of a realty or chattel is entitled to 

possess, utilize, seek profit from and dispose of the realty or chattel in accordance with the law.   
2. Under Article 4 of the Company Law of the People’s Republic of China, the shareholders of a company shall enjoy 

such rights as benefiting from assets of the company, making major decisions and selecting management personnel in 
accordance with the law.   

3. Xi Xiaoming, Disputes over Equity Transfer, Law Press, October 2007, P14.   
4. See Article 33 of the Company Law of the People’s Republic of China.   
5. Under Article 59 of the Guarantee Law of the People’s Republic of China, a mortgage of maximum amount as used in 

this Law means that the mortgaged property shall be used to secure the creditor's claims which occur successively 
during a given period of time and to the extent of the total amount of the claims, as agreed upon between a mortgagor 
and a mortgagee.   

6. Under Article 7 of the Trust Law of the People’s Republic of China, to create a trust, there must be a definite property 
under the trust.  
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